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UNI TED STATES OF AMERI CA
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on the 27th day of March, 1995

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-13135
V.

RAFAEL JESUS ROVAN

Respondent .
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CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion issued by Adm nistrative Law Judge WIliam A Pope, |
on Decenber 17, 1993, at the conclusion of the Adm nistrator's
case-in-chief, in which he found that the Admnistrator's

evi dence was insufficient to nake out a prinma facie case, and

granted respondent's notion to dismiss.? As discussed bel ow, we

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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find that the Adm nistrator introduced sufficient evidence, if
unrebutted, to support the alleged violation. Accordingly, we
grant the Adm nistrator's appeal and remand this case for further
pr oceedi ngs.

The Adm nistrator's order and conplaint in this case sought
to suspend respondent's airline transport pilot certificate for
60 days based on allegations that he violated 14 C.F.R 91.13(a)?
in connection with his landing of a Westwind Astra at the Ft.
Lauderdal e-Hol | ywood I nternational Airport on April 19, 1992, in
that he flew through wind shear conditions and | anded too far
down the runway, causing the aircraft to run off the end of the
runway and sustain damage.® In his answer, respondent adnmitted

flying through wi nd shear. However, he asserted that he

2 Section 91.13(a) provides:
8§ 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a carel ess
or reckless manner so as to endanger the life or property of
anot her .

3 Specifically, the Administrator alleged that:

3. During the course of the above described flight [on
April 19, 1992, landing at the Ft. Lauderdale airport],
you flew in wind shear conditions.

4. During the course of the above described | andi ng,
you touched your aircraft down approximtely 3/5 down
runway 9 right with approxi mately 2100 feet of
remai ni ng runway when the aircraft needed at | east 2500
feet of runway to nmake a successful | anding.

5. As a result of your decision, the aircraft ran off
the end of runway 9 right causing damage to the
aircraft.
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reasonably believed he touched down with sufficient runway to
conplete his landing and that the aircraft ran off the runway due
to mechanical failure.

At the hearing, it was established that at the tinme of this
incident it was raining, and there was a very | arge thunderstorm
in the vicinity of the airport. The Admnistrator's evidence
further showed that wi nd shear® alerts were given to respondent's
aircraft as it approached for a landing, as well as to the
aircraft that |anded just ahead of respondent. Specifically,
when clearing respondent to |land, the air traffic controller told
respondent "[N91FD] Fort Lauderdale tower runway niner left, w nd
shear alert, center field wind two zero zero at one zero, west
field boundary three two zero at two two, cleared to land." (See
Exhibit A-2, transcript of ATC transm ssions, enphasis added.)
Respondent acknow edged the transm ssion with "cl eared ni ner
right, [NO1FD]." The controller imrediately queried respondent
regardi ng the obvi ous m sunderstanding as to which runway he
woul d be landing on (he was ultimately cleared to | and on runway
9 right), but did not repeat the wind information, assum ng t hat

respondent had heard it the first tine.”

* "Wnd shear" was defined as a rapid change in w nd speed
or direction, occurring over a period of tinme or distance. The
airport's wind shear alert systemis triggered whenever there is
a substantial difference between the wi nds neasured at two or
nore | ocations on the airport.

> The Administrator also presented expert testinony that
wi nd shear is common in the Ft. Lauderdal e area under weat her
condi tions such as these and, even w thout the ATC warning, a
prudent pilot would have been aware that w nd shear was likely to
be a factor.
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The Adm nistrator's experts indicated that, for purposes of
respondent’'s landing, the two wind velocities reported to him by
the controller -- the 10-knot wind fromthe center field
i ndi cator and the 22-knot wind recorded at the west field
boundary -- would translate into a 3-knot tail wind and a 14-knot
tail wind, respectively. It is undisputed that the higher the
tail wind, the nore runway is required to stop the aircraft, and
t hat anyt hing beyond a 10-knot tail w nd conponent exceeds this
aircraft's operating limtations. The experts testified that the
center field indicator is an average of several w nd readi ngs
received fromaround the airport and that, therefore, despite the
west field indicator's distance fromthe approach end of Runway 9
Ri ght (5200 feet), that information (indicating a 14-knot tai
wi nd conponent) would be the nost pertinent to respondent's
| andi ng.
The tower controller and her supervisor, both of whom
W t nessed respondent’'s landing, testified that respondent's
approach appeared to be nuch hi gher, steeper, and faster than
normal . I ndeed, the data block on the controller's radar scope
i ndi cated that respondent's aircraft was 800 feet above the
ground as he neared the threshold of the runway. Both
controll ers observed respondent touch down nore than hal fway down
the 5,276-foot runway, with approximately 2,200 feet of runway
ahead of him The Adm nistrator established that |anding
di stances required are normally cal cul ated based on an approach

altitude over the runway threshold of 50 feet, and a glide sl ope



prior to touchdown of 3 degrees. The Administrator's experts

i ndicated that an increased glide slope is generally associ at ed
with increased air speed on touchdown, and that the higher the
speed on touchdown, the nore runway space is needed to stop.
Respondent's glide slope was cal cul ated to be 16 degrees, about
five times too steep.

The tower controller testified that when she realized
respondent was not going to go around -- as she had expected him
to, based on his speed and the di stance he had travel ed down the
runway -- she imedi ately reached for the "crash phone," which is
used to call for energency equi pnment. She testified that she
knew respondent probably would not be able to stop before the end
of the runway. According to a local |aw enforcenent officer who
i nterviewed respondent shortly after his plane ran off the
runway, respondent told himthat as his wheels touched down he
felt wind shear forcing the plane upward, and as he forced the
pl ane back down he coul d see he was running out of runway space
so he | ocked the brakes and skidded to a stop.

In an effort to show that respondent should have known he
woul d have insufficient runway space to conplete a | anding, the
Adm ni strator introduced extensive testinony related to a chart
appearing in the aircraft flight manual titled "Unfactored
Landi ng Di stance From 50 Feet." (Exhibit A-5.) Various
cal cul ati ons were nmade based on varying assunptions as to tai

wi nd (3-knot or 10-knot®) and runway condition (wet or dry).

® Al'though the winds recorded at the west field indicator
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Al though a great deal of tinme was spent discussing these
calculations, it was generally recognized that this chart would
not reveal how much runway respondent woul d have needed to safely
conplete the |l anding described by the Adm nistrator's w tnesses,
since the chart is based on an approach 50 feet over the
threshold of the runway, a 3-degree glide path, and no nore than
a 10-knot tail wind. The Admnistrator's evidence indicated that
respondent exceeded all of these paraneters and that each of them
woul d further increase the |anding distance required.

The nost relevant cal culation offered by the Adm ni strator
showed that, assumng a tail wind of 10 knots and a glide sl ope
of 3 degrees, respondent woul d have needed 2, 155 feet of runway
after touching down on the runway. However, since the
Adm ni strator's evidence showed that respondent used a steeper
glide slope (of 16 degrees), and was probably subject to a
stronger tail wind (of up to 14 knots) -- both of which would
have |ikely increased the | anding distance required -- the
Adm ni strator argued that respondent obviously needed nore than
2,155 feet and was careless to land with only 2,200 feet of
runway remaining.’

(..continued)

woul d have produced a 14-knot tail wi nd, 10 knots is the nmaxi mum
contenplated in the chart. Although no precise calcul ations
could be perfornmed for a 14-knot tail wind, it was agreed that it
woul d i ncrease the | andi ng di stance beyond that required for a
10-knot tail w nd.

" W recogni ze that the Administrator's evidence did not
conformexactly to the allegations in his conplaint that
respondent | anded with only 2,100 feet of runway remaining when

he required 2,500 feet. Rather, the evidence showed t hat
respondent |anded with approximately 2,200 feet of runway
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At the conclusion of the Admnistrator's case in chief,
respondent noved to dismss the conplaint, asserting that the
Adm nistrator had failed to present sufficient evidence of a
violation. The |law judge granted that notion, finding that the
Adm ni strator had not shown sufficient reliable evidence to
support a finding of carel essness, in violation of section
91.13(a). (Tr. 538.) W disagree.

In his initial decision, the |aw judge stated that a

landing in the wind conditions recorded at the west field
i ndi cator would clearly have been a violation. (Tr. 356.)
However, he concluded that it was equally plausible that the
center field indicator was nost accurate, or that neither was
accurate. (Tr. 538.) As the | aw judge understood the evidence,
wi nd conditions reported to respondent fromthe center field
i ndi cator, showing a 3-knot tail w nd conponent, were such that
respondent woul d have had enough runway space after touching down
to conplete his landing. |In this regard, the | aw judge
apparently relied on one of the Admnistrator's expert's
cal cul ati ons show ng that only 1,450 feet of ground roll would be
requi red when landing with a 3-knot tail wind (assumng a dry
runway and a 3-degree angle of descent).?® He characterized the
(..continued)
remai ni ng, and that the anount required could not be precisely
cal cul ated, but would have to be substantially in excess of
2,155. W do not consider these variations fromthe conplaint to
be fatal to the Administrator's case. His evidence clearly
supported a conclusion that respondent |anded with insufficient
runway remai ni ng.

8 puring the expert's testinony, the |aw judge questioned
the expert hinself to verify that respondent should have had
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expert testinony that additional factors affecting respondent's
speed woul d have | engt hened t he anount of runway needed to stop,
as "conjecture," and held that such "specul ative evi dence" was
insufficient to support a violation. The |aw judge concl uded
that the Adm nistrator had not established that the actual w nd
condi tions which existed at the tinme of respondent's | anding
shoul d have alerted himthat the | anding was unsafe. (Tr. 539.)

In our judgnent, the |aw judge's conclusions are at odds
with conpetent evidence in the record supporting the
Adm nistrator's position that respondent |anded so far down the
runway that he should have known he would not be able to stop his
aircraft before he ran out of runway. Regarding his rejection of
the west field wind informati on, we note that the unrebutted
evidence in the record indicates that -- although both readi ngs
woul d be of interest -- the nost inportant reading for a pilot
| anding on this runway woul d be the one fromthe west field
indicator. W are therefore puzzled by the |aw judge' s apparent
concl usion that respondent was entitled to rely solely on the
center field reading (indicating only a 3- or 4-knot tail w nd
conponent), and totally discount the west field reading
(indicating a 22-knot tail w nd conponent).

It is also not clear why the | aw judge relied on
cal cul ations which did not take into account respondent's
excessi ve angl e of descent and other factors known to respondent
(..continued)

enough runway to stop under the circunstances outlined in his
(the |l aw judge's) hypothetical. (Tr. 468-9.)
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whi ch woul d have increased his | anding speed (i.e., w nd shear
and a probable tail wind of 14 knots), and thus his stopping
di stance. Expert testinony regarding the effect that these
factors woul d have on respondent's stoppi ng di stance was
necessarily based on conjecture, because no published data exists
for these extrene paraneters. Thus, the specul ative nature of
this aspect of the Adm nistrator's evidence does not represent a
shortcomng in the Adm nistrator's case.

In sum we think the record as it now stands supports a
concl usion that respondent ran off the runway because he | anded
too far down the runway, and that he should have known that he
woul d not have sufficient space remaining to conme to a stop
That respondent nmay al so have had a nmechanical failure on
t ouchdown (di scussed bel ow), appears to have nerely exacerbated
what was al ready an unsafe | andi ng.

The issues in this appeal have been sonewhat clouded by the
fact that one of respondent's witnesses was allowed to testify in
support of respondent's defense, w thout objection fromthe
Adm nistrator, during the Adm nistrator's case-in-chief. This
W tness -- Daniel Adams, director of maintenance for the aircraft
repair facility which maintains the subject aircraft -- testified
that his exam nation of the aircraft revealed that the anti-skid
system had nmal functioned during this |anding, causing the left
wheel to lock up and the tire to blow. It was respondent's
position that this anti-skid failure was the sole cause of his

inability to stop the aircraft before the end of the runway.
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M. Adans denied telling a representative of the aircraft
manuf acturer that the anti-skid systemon this aircraft had
mal functioned before. The Adm nistrator requested the
opportunity to present rebuttal testinony which purportedly would
have indicated that M. Adans did tell the representative of
prior problenms with this anti-skid system (apparently to show
t hat respondent had reason to suspect his anti-skid system would
not work), but the |aw judge stated he would defer ruling on the
Adm nistrator's request until after conpletion of respondent's
case. (Tr. 208.)

The Adm ni strator takes exception to the fact that he was
not permtted to rebut M. Adans' testinony, maintaining that the
| aw judge inperm ssibly considered it in granting the notion to
dism ss. Indeed, the | aw judge found that there was no
i ndi cation respondent should have known of any problemwth the
anti-skid system and that respondent could therefore reasonably
assune it was working (a proposition which the Adm nistrator
sought to rebut). (Tr. 537.) However, we are not convinced that
this finding was significant to the | aw judge's decision. Wen
the Adm nistrator challenged his inability to rebut M. Adans'
testinony, the | aw judge nmade clear that his "critical finding"
in granting the notion to dismss related to what he viewed as
the Adm nistrator's inadequate w nd evi dence.

In any event, because we find that the Adm nistrator's

evi dence was adequate to present a prim facie case, this case

must be remanded so that respondent can conplete his response to
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the Admnistrator's evidence. In addition, the Adm nistrator
shoul d be given an appropriate opportunity to rebut respondent's

evi dence.

ACCORDI NGY, IT I S ORDERED THAT:
1. The Admnistrator's appeal is granted,
2. The initial decision is reversed; and
3. This case is remanded for further proceedings.

HALL, Chairman, FRANCI S, Vice Chai rman, and HAMMERSCHM DT, Menber
of the Board, concurred in the above opi nion and order.



